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Introduction 

 Bail in law means procurement of release from prison of a person awaiting trial or an appeal, 

by the deposit of security to ensure his submission at the required time to legal authority. The 

monetary value of the security known also as the bail or more accurately the bail bond is set by the 

court having jurisdiction over the prisoner. The security may be cash, the papers giving title to 

property, or the bond of private persons of means or of a professional bondsman or bonding 

company. Failure of the person released on bail to surrender himself at the appointed time results 

in forfeiture of the security. The law lexicon1 defines bail as the security for the appearance of the 

accused person on which he is released pending trial or investigation. 

What is contemplated by bail is to "procure the release of a person from legal custody, by 

undertaking that he/she shall appear at the time and place designated and submit him/herself to the 

jurisdiction and judgment of the court."2  

 

Bail a matter of right 

At times when a person other than a person accused of a non bailable offence is detained 

without warrant by police, or is brought before the court, and is prepared at any time while in 

custody of such officer or at any stage of the proceeding before such court to give bail such person 

shall be released on bail. This is the provision of bail for any person who is accused of a bailable 

offence. Section 436 of Cr.P.C makes provisions for grant of bail to any person who is accused of 

a bailable offence whether arrested or detained by police without warrant of arrest or appears or is 

brought before the court of law. He has to be released on bail. It is a matter of right. The law 

commission has also recommended some broader principles which are adopted in the Cr.P.C with 

regard to bail. Some of them are: 

a. Bail is a matter of right if the offence is bailable. 

b. Bail is a matter of discretion if the offence is non bailable 

c. Bail shall not be granted by the magistrate if the offence is punishable 

with death or imprisonment for life. 

d. The Session Court and the High Court has wider discretion in granting 

bail, even if the offence is punishable with death or imprisonment for 

life. 

 

 

                                                           
1 Law lexicon by Ramanth Iyer, (3rd ed). 
2 Black's Law Dictionary 177 (4th ed.) 
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Patterns and Practice of Granting Bail 

 Under current law, a defendant has the right to bail unless there is sufficient reason not to grant 

it. The main reasons for refusing bail according to the Bail Act 1976 are that there are substantial 

grounds for believing that the defendant (1) will abscond; (2) will commit further offences whilst 

on bail; or (3) will interfere with witnesses. Conditions may be applied to the grant of bail, such as 

living at a particular address or, rarely, paying an amount into court or having someone act as 

surety. Release on bail is sometimes referred to as police bail, where the release was by the police 

rather than by a court. 

 It has been stated that the factors to be taken into consideration in determining the amount of 

bail are: 

(1) ability of the accused to give bail, 

(2) nature of offense, 

(3) penalty for the offense charged, 

(4) character and reputation of the accused, 

(5) health of the accused, 

(6) character and strength of the evidence, 

(7) probability of the accused appearing at trial, 

(8) forfeiture of other bonds, and 

(9) whether the accused was a fugitive from justice when arrested.3 

 

The Legal Position in India 

 The Criminal Procedure Code, 1973 (Cr.P.C. hereinafter) does not define bail although the 

terms bailable offence and non-bailable offence have been defined in section 2(a) Cr.P.C. as 

follows: " Bailable offence means an offence which is shown as bailable in the First Schedule or 

which is made bailable by any other law for the time being enforce, and non-bailable offence means 

any other offence". Further, ss. 436 to 450 set out the provisions for the grant of bail and bonds in 

criminal cases. The amount of security that is to be paid by the accused to secure his release has 

not been mentioned in the Cr.P.C.. Thus, it is the discretion of the court to put a monetary cap on 

the bond. Unfortunately, it has been seen that courts have not been sensitive to the economic plight 

of the weaker sections of society. The unreasonable and exorbitant amounts demanded by the 

courts as bail bonds clearly show their callous attitude towards the poor.  

 According to the 78th report of the Law Commission as on April 1, 1977, of a total prison 

population of 1,84,169, as many as 1,01,083 (roughly 55%) were under-trials. For specific jails, 

some other reports show: Secunderabad Central Jail- 80 per cent under-trials; Surat-78 per cent 

under-trials; Assam, Tripura and Meghalaya-66 percent under-trials.  

 One of the reasons for this is as already mentioned above is the large scale poverty amongst 

the majority of the population in our country. Fragmentation of land holdings is a common 

phenomenon in rural India. A family consisting of around 8 - 10 members depends on a small piece 

of land for their subsistence, which also is a reason for disguised unemployment. When one of the 

members of such a family gets charged with an offence the only way they can secure his release 

and paying the bail is by either selling off the land or giving it on mortgage. This would further 

push them more into the jaws of poverty. This is the precise reason why most of the under trials 

languish in jail instead of being out on bail. 

                                                           
3 Delaney v Shobe, 218 (inability to give bond in the amount set is not sufficient reason for holding the amount 

excessive). 
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Principles 

 The principles which a court must take into consideration while granting bail has been 

considered in the case of Prahlad  Singh Bhati v NCT, Delhi.4 The Supreme Court in the case 

laid down that5  

 “The jurisdiction to grant bail has to be exercised on the basis of well-settled principles 

having regard to the circumstances of each case and not in an arbitrary manner. While granting 

the bail, the court has to keep in mind the nature of accusations, the nature of the evidence in 

support thereof, the severity of the punishment which conviction will entail, the character, 

behavior, means and standing of the accused, circumstances which are peculiar to the accused, 

reasonable possibility of securing the presence of the accused at the trial, reasonable 

apprehension of the witnesses being tampered with, the larger interests of the public or State 

and similar other considerations. It has also to be kept in mind that for the purposes of granting 

the bail the legislature has used the words “reasonable grounds for believing” instead of “the 

evidence” which means the court dealing with the grant of bail can only satisfy it as to whether 

there is a genuine case against the accused and that the prosecution will be able to produce 

prima facie evidence in support of the charge. It is not expected, at this stage, to have the 

evidence establishing the guilt of the accused beyond reasonable doubt.” 

 

Bail Amount 

In Indian courts bail amount is calculated based on the severity of crime and also on the 

judge's discretion. Some jurisdictions though so have a bail schedule which recommend a 

standard bail amount for example, in Los Angeles, the bail schedule recommends $25,000 for 

perjury/sexual assault,$100,000 for manslaughter, etc. Now there are 5 types of bail that exist 

through which bail amount can be paid: 

1. Cash Bail: In this the accused pays the full amount of bail in cash or even cheque/credit card. 

2. Surety Bond: Also called bail bond, it is especially useful when the accused is unable to pay 

his/her bail. In this a friend/relative of the accused contacts a bail agent also called bail 

bondsman. The bail agent is backed by a special type of insurance company called surety 

company and pledges to pay the full value of the bond if the accused doesn't appear in the court. 

In return the bail agent charges a 10% premium and also collects some collateral. 

3. Release on citation: In some cases, an officer will issue a citation saying that the accused 

must appear in court. While this process is less thorough than taking a suspect to a police station 

and performing the formal booking procedure, it allows the arresting officer to focus on 

catching more serious offenders. 

4. Release on own personal recognizance: A judge may choose to release a suspect since he 

appeared on all the court dates and it is highly unlikely that he won't appear in the court on the 

said date. This is only allowed when the charge involves a relatively minor, nonviolent crime 

and if the defendant is not considered a danger to anyone else or a flight risk i.e. it is highly 

unlikely that the person will flee and will not appear on the court date. 

5. Property bond: Sometimes an accused can provide some property to act as a bond. In these 

cases the court gets a lien(legal claim) on the property in the amount of the bail. If the accused 

doesn't show up for his court appearances then the court can foreclose the property to recover 

the forfeited bail. 

                                                           
4 (2001) 4 SCC 280 

5 https://commonlaw-sandeep.blogspot.in/2015/01/bail-jurisprudence.html 
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Judicial Trend  

 An overview of some landmark cases highlight the adverse condition of the poor with 

regard to the unjust bail system in India. In State of Rajasthan v Balchand 6 the accused was 

convicted by the trial court. When he went on appeal the High Court, it acquitted him. The 

State went on appeal to the Hon'ble Supreme Court under Art. 136 of the constitution through 

a special leave petition. The accused was directed to surrender by the court. He then filed for 

bail. It was then for the first time that Justice Krishna Iyer raised his voice against this unfair 

system of bail administration. He said that though while the system of pecuniary bail has a 

tradition behind it, a time for rethinking has come. It may well be that in most cases an 

undertaking would serve the purpose. 

 In Moti Ram and Ors. v State of M.P 7 the accused who was a poor mason was convicted. 

The apex court had passed a sketchy order, referring it to the Chief Judicial Magistrate to 

enlarge him on bail, without making any specifications as to sureties, bonds etc. The CJM 

assumed full authority on the matter and fixed Rs. 10,000 as surety and bond and further refused 

to allow his brother to become a surety as his property was in the adjoining village. MR went 

on appeal once more to the apex court and Justice Krishna Iyer condemned the act of the CJM, 

and said that the judges should be more inclined towards bail and not jail. 

  In Maneka Gandhi v Union of India 8, Justice Krishna Iyer once again spoke against 

the unfair system of bail that was prevailing in India. No definition of bail has been given in 

the code, although the offences are classified as bailable and non-bailable. Further Justice 

P.N.Bhagwati also spoke about how unfair and discriminatory the bail system is when looked 

at from the economic criteria of a person this discrimination arises even if the amount of bail 

fixed by the magistrates isn't high for some, but a large majority of those who are brought 

before the courts in criminal cases are so poor that they would find it difficult to furnish bail 

even if it's a small amount. 

 Further in Hussainara Khatoon and others v. Home Sec. State of Bihar 9, the court laid 

down the ratio that when the man is in jail for a period longer than the sentence he is liable for 

then he should be released. 

 

Who can grant bail 

Following are competent to grant bail- 

 

Police 

    The code of criminal procedure confers the power to the police to 

release a person on bail. Any person arrested by police has to be released on bail if he is arrested 

without warrant or order from the magistrate under the circumstances mentioned in section 41 

of the Cr.P.C and that if the offence with which he is charged is a bailable offence. 

 

Bail by Executive Magistrate 

    Section 44(1) authorizes any magistrate either judicial or executive 

to arrest or order the arrest of any person who has committed any offence in his presence. Since 

he can order ones arrest, he also has the power to release him on bail.  

 

                                                           
6 AIR 1977 SC 2447 
7 AIR 1978 SC 1594 
8 AIR 1978 SC 571 
9 AIR 1979 SC 1360 
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Judicial Magistrate 

    Bail before a judicial magistrate can be moved at any stage of 

investigation, inquiry or trial, at the time of the commitment or after conviction until a proper 

bail order is obtained from the appellate court. 

 

Bail by Sessions Judge 

    Section 439 of the Cr.P.C confers the power upon the Sessions Judge 

to take up bail application of an accused against whom the investigation is pending. The power 

of the Sessions Judge is concurrent with that of the High Court. The power upon the Sessions 

Judge or the High Court under section 439 to enlarge the accused on bail is as an original court. 

But the Sessions Judge can impose appropriate conditions on bail. Section 439 also empowers 

the Sessions Judge to set aside or modify any condition imposed by the magistrate while 

admitting the accused on bail. 

 

Bail by High Court 

    The High Court has been given wide power to grant bail as court of 

superior jurisdictions as a trial court, as an appellate court or as a court of revision. Power has 

also been given to the High Court either to reduce the bail granted by the magistrate or by the 

Sessions Judge on being satisfied that the amount of bail is excessive and has also the power 

to cancel the bail granted either by the magistrate or by the Sessions Judge on being satisfied 

that the bail has been improperly granted and regards to the facts and circumstances of the case 

and in the interest of the public order and for fair trail of the case pending against the accused 

his bail should not be granted. The High Courts have been given wide discretionary powers in 

matters of granting or refusal of bail.10 

 

Bail by Supreme Court 

    The constitution of India under Article 134 and 136 confers a limited 

appellate jurisdiction to the Supreme Court. The Supreme Court has got the powers under 

Article 142 of the constitution to enforce its decrees etc. Article 145 confers power upon the 

Supreme Court to make rules for regulating generally the practice and procedure of the code. 

Under Article 134 the Supreme Court can entertain an appeal from any judgment, final order 

or sentence in a criminal proceeding of a High Court. Under Article 136 the Supreme Court 

can grant special leave to any appeal from any Judgment, decree, or determination of sentence 

etc. made by any court in India. Article 142 speaks that the Judgment of the Supreme Court is 

a law and it is enforceable throughout the territory of India.11 

 

Conclusion 

   On the basis of the facts and cases discussed above, it may be concluded 

that the bail is a matter of right in bailable cases but if the offence is non-bailable, depending 

upon the facts and circumstances of the case, the court may grant bail on its discretion. The 

scope of discretion varies in inverse proportion to the gravity of the crime. The courts have 

                                                           
10 M.R. Malik; Bail Law & Practice, fourth edition, page 172. 

11 The Constitution of India. 
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formulated the some guidelines for grant of bail in non-bailable offences such as the enormity 

of the charge; the nature of the accusation; the severity of the punishment which the conviction 

will entail; the nature of the evidence in support of the accusation; the danger of the accused 

person absconding if he is released on bail; the danger of witnesses being tampered with; the 

protracted nature of the trial; opportunity to the applicant for preparation of his defense and 

access to his counsel; the health, age and sex of the accused; the nature and gravity of the 

circumstances in which the offence committed; the position and status of the accused with 

reference to the victim and the witnesses; and the probability of the accused committing more 

offences if released on bail etc. 
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